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1. The family is the natural and fundamental group unit
of society and is entitled to protection by society and
the State.

2. The right of men and women of marriageable age to
marry and to found a family shall be recognized.

anDWN 0°pY MISTT NWHAWH °D 07X NPT 07IRT NIYY AYap AT §PYo Nwana
General comment no. 19 ) 1T 0N ATAN? M2 AP7 CWPYR 712102
:((1990)

"The right to found a family implies, in principle, the
possibility to procreate and live together"
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No one shall be subjected to arbitrary or unlawful
interference with his privacy, family, home or
correspondence, nor to unlawful attacks on his honour
and reputation.

PN 97 M13N01 XRYR 37 NI 2°233% PR 0D ,AWD ,07IRT DW QIR NIt 37vNn
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.(General Comment no. 16 (1988)) ann jo1x3 wnb v ,»family” »woan

010X M7
:99 ¥2p ,0TRM NIPIDT NTIOAY 5 PYo

No one shall be subjected to torture or to cruel,
inhuman or degrading treatment or punishment.
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All persons deprived of their liberty shall be treated
with humanity and with respect for the inherent dignity
of the human person.

QIX YW NIDOI NPIDTA YDV PR 03 ,0TR NPIDTY 07IRT NIYY VAR 7T PYoY ona
:TIR?DD7 DXYM NI2NNNT NIP23M 717 2 7351 ,a%5W1 I nw

"3. ... Thus, not only may persons deprived of their
liberty not be subjected to treatment that is contrary to
article 7, including medical or scientific
experimentation, but neither_may they be subjected
to _any hardship or constraint other than that
resulting from the deprivation of liberty; respect for
the dignity of such persons must be guaranteed
under the same conditions as for that of free
persons. Persons deprived of their liberty enjoy all
the rights set forth in the Covenant, subject to the
restrictions that are unavoidable in a closed
environment"'

(Mpna XY W)
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;2 (Basic Principles for the Treatment of Prisoners (1990)) o”1xa

"5. Except for those limitations that are demonstrably
necessitated by the fact of incarceration, all prisoners
shall retain the human rights and fundamental freedoms
set out in the Universal Declaration of Human Rights,
and, where the State concerned is a party, the
International Covenant on Economic, Social and
Cultural Rights, and the International Covenant on Civil
and Political Rights and the Optional Protocol thereto,
as well as such other rights as are set out in other
United Nations covenants"
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(European Convention for the Protection 07X NI1°121% N°XDITKR TIART .20
5y 11377 DX 77°70m (of Human Rights and Fundamental Freedoms (1950)
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:7IMDWM 707791 XWIAY NIOTI DX ¥2Ip 12 7°¥07,Andbwna M

Avrticle 8 — Right to respect for private and family life

1. Everyone has the right to respect for his private and
family life, his home and his correspondence.

2. There shall be no interference by a public authority
with the exercise of this right except such as is in
accordance with the law and is necessary in a
democratic society in the interests of national security,
public safety or the economic well-being of the country,
for the prevention of disorder or crime, for the
protection of health or morals, or for the protection of
the rights and freedoms of others.

Article 12 — Right to marry

Men and women of marriageable age have the right to
marry and to found a family, according to the national
laws governing the exercise of this right.

(Recommendation ) ,1987 nmwn no1x n¥vm Yw European Prison Rules -7

0»9°1n DBMWH 0K %905 mxvnn omnn ,No. R(87)3 Council of Europe
WY R°77 I0RMIAW NPT NDYHW 93 X°7 ORA N°12197 1077 10BN TWRD ,ADIR M

£ 7789 RDW J0RMT *RIN NIA0NA 1LY 7017 PRI, INXY *1D2 T™IVT

64. Imprisonment is by the deprivation of liberty a
punishment in itself. The conditions of imprisonment
and the prison regimes shall not, therefore, except as
incidental to justifiable segregation or the maintenance
of discipline, aggravate the suffering inherent in this.
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"The commission considers that it is particularly
Important for prisoners to keep and develop family ties
to be able better to cope with life in prison and prepare
for their return to the community. It therefore notes
with sympathy the reform movements is several
European countries to improve prison conditions by
facilitating ‘conjugal visits™ (p. 64).
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"Commission considers that the same conclusions
should be reached under articles 8 and 12 of the
convention in the present case, despite the
exceptional circumstances invoked by the
applicants. Thus, although the first applicant
requires major surgery to be able to conceive and
this surgery can only be performed when the couple
are in a position to attempt conception, domestic
law, as the applicants themselves accept, does
not exclude artificial insemination in the case of
prisoners... The commission, therefore, considers
that no appearance of a violation of Articles 8 and

12 of the convention is disclosed...
.(Mpna XY nwaTn)
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A sentence of imprisonment is intended to restrict the
rights and freedoms of a prisoner. Thus, the prisoner's
liberty, personal autonomy, as well as his freedom of
movement and association are limited. On_the other
hand, it is well established that 'a convicted
prisoner, in_spite of his_imprisonment, retains_all
civil rights which are not taken away expressly or by
necessary implication' see Raymond v. Honey,
(...[1982] 1 All ER 756, at 759; Reg. v. secretary of
state for the home department, Ex parte Leech
(...[1993] 4 All ER 539, at 548" R (Simms) v. secretary

of state, 3 All ER 400 (1999)).
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Right to Artificially Inseminate Their Wives Under the United Kindom's
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New Human Rights Act and the 2001 Mellor Case", 31 Ga. J. Int'l &
wINT pINR YW 1015 o7va o3 03 L, pxe (Copm. L. (2003) 459, pp. 467-470
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They recognised that a degree of restriction of the right
of expression was a justifiable element in
imprisonment, not merely in order to accommodate the
orderly running of a prison, but a part of the penal
objective of deprivation of liberty.
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A policy which accorded to prisoners in general the
right to beget children by artificial insemination would,
| believe, raise difficult ethical questions and give rise
to legitimate public concern.
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By imprisoning the husband, the state creates the
situation where, if the wife is to have a child, that child
will, until the husband's release, be brought up in a
single parent family. | consider it legitimate, and indeed
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desirable, that the state should consider the implications
of children being brought up in those circumstances
when deciding whether or not to have a general policy
of facilitating the artificial insemination of the wives of
prisoners or of wives who are themselves prisoners.
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I would simply observe that it seems to me rational that
the normal starting point should be a need to
demonstrate that, if facilities for artificial insemination
are not provided, the founding of a family may not
merely be delayed, but prevented altogether.
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"Prison walls do not form a barrier separating prison
inmates from the protection of the constitution™ (Turner
v. Safley, 482 u.s 78, 84 (1987)).
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"An inmate does not retain [constitutional] rights
inconsistent with proper incarceration™ (Overton V.
Bazzetta, 539 U.S 126, 132 [2003], Turner, lbid. p. 96)
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accorded those rights not fundamentally inconsistent with imprisonment
°> 77y nyain ek L(itself..." Hudson v. Palmer, 468 U.S. 517, 523 (1984)
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"It is settled that a prison inmate ‘retains those
[constitutional] rights that are not inconsistent with his
status as a prisoner or with the legitimate penological
objectives of the corrections system' Pell v. Procunier,
417 U.S. 817, 822 (1974)" (Turner, Ibid, p. 95)
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"Whether the regulation [affecting a constitutional right
that survives incarceration] has a ‘valid, rational
connection' to a legitimate governmental interest;
whether alternative means are open to inmates to
exercise the asserted right; what impact an
accommodation of the right would have on guards and
inmates and prison resources; and whether there are
'ready alternatives' to the regulation” (Ibid. p. 132).
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Skinner v. Oklahoma, 316 U.S. 535, 541 (1942) :IX7) NWOR NIAY
Eisenstadt v. Baird 405 U.S. 438, 453 (1972)

Carey v. Population 431 U.S. 678, 685 (1977)

Cleveland Board of Education v. LaFleur, 414 U.S. 632, 639;

Stanley v. Illinois, 405 U.S. 645, 651).

Ny 03 NIPIVI ADRN PPRIV°IY NISTA 7D 119V vBWNI N2 ¥ap 19X NIpY IR

9°571% ,N1°apYa 13770 0797175 VBWHT *Na ,NRT OV (71737 TUrner nwAo) "oxnm:
Anderson v. Vaskuez 28 F.3d 104 ) n°npin 01513 n1In»nne) 210 72 122 mota
(9™ Cir., 1994; Hernandez v. Coughlin 18 F.3d 133 (2" Cir., 1994);

navn oxn mbxwn .(Toussaint v. McCarthy 801 F.2d 1080 (9" Cir., 1986
APR IR NAWINR L3790 DRI INIDT WINHI NPNIORYD 777907 TNRY POXR Y v
VOWNT N°2 °192 IR DIV INY2ATY DPIWDRT OORINT OINT ,I0KAT DXV QY NAWTNN
nPYArn NLRT WOR L,NM3T-NMIXIRA DINR VEWA N3 OYIR ORPTIDRT PYYR
0»NPIN NIMIPY QY INIAWTNT NYRW DX NIPYM 72X NIV2NT .NIDTT W DR 1127237

Goodwin V. nwapa .1 RWINA HO000 *NIRDIAN vdDWNT YW 0NNt 0vvvon oy

JPRWR TINnR YW YRITOR MyIR nxoaw 7wex  Turner, 908 F.2d 1395 (1990)
NR NTIIW NIST OR ARW ,¥3aPI .NPNIORDPM AYITY NIIWDHRT DX 0¥PORN NYINT NIPTH
Q*POX7 232 23MY 3M0R N2 W NI 172 3T NPT A O0RIPRY Wp W, 0K
NI5T NR WM NIPORY 03 IWDRY 0°2°I01 1°77° 07 2N 03 X7 TIVDI IPTIW (DIND
n5vAY 221,77 1P 037,119 1390 A [009%Y 1IRT? AR NRT N1apyaY ,nTonn
¥3981 M2WN NIPIONMN DAXWHT N7IDT DR 2P0 37107 °N2 Y DPRIVHwn Ny
W M7 N2 Pw nnIoRYn AyaIa WK XPW 00 71 ayvn ,79°07 X957 YW anwvann

.0°922 D>7°OKR

"According to the Bureau's artificial insemination
policy statement, if the Bureau were forced to allow
male prisoners to procreate, whatever the means, it
would have to confer a corresponding benefit on its
female prisoners. The significant expansion of medical
services to the female population and the additional
financial burden of added infant care would have a
significant impact on the allocation of prison resources
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generally and would further undercut the Bureau's
limited resources for necessary and important prison
programs and security" (p. 1400)

Percy v. State of 7°°1¥23 7177 [DIR2 POD ,>TV/3-3°1 NN YW 117971 LOWNT N°2)
New Jersey, Department of Corrections 278 N.J. Supre. 543 (1995), pp. 548-
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,JOXNT NINN QY NAW NN 71K 772170 NI9T 00 (D°LDIV AWUw YW) 2197 nyIa
3,00 PPIX T .1TPOMY INNDWHN ORI DR TNIDM L,IYALH LIOXPAW 111700
199521 ,7w 1va N3IYn YW n1n w23 N1MvnRn oy naw e nn 332377 D151 nYasa

.93 Aynan

.'these restrictions or retractions also serve... as
reminders that, under our system of justice, deterrence
and retribution are factors in addition to correction' " (p.
621)
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"Our conclusion that the right to procreate is
inconsistent with incarceration is not dependent on the
science of artificial insemination, or on how easy or
difficult it is to accomplish. Rather, it is a conclusion
that stems from consideration of the nature and goals of
the correctional system, including isolating prisoners,
deterring crime, punishing offenders, and providing
rehabilitation” [p. 622].
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“[T]he right to intimate association and the right to
privacy — are clearly inconsistent with basic attributes
of incarceration because of security concerns.
Procreation through artificial insemination, however,
implicates none of the restrictions on privacy and
association that are necessary attributes of
incarceration" [p. 624-625].
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"The majority identifies correctional goals such as
isolating  prisoners, deterring crime, punishing
offenders, and providing rehabilitation that are
supposedly inconsistent with the right to procreate, yet
does not explain how the right is inconsistent with any
of these goals. If, in fact, the purpose behind prohibiting
procreation is to punish offenders, this is a
determination that should be made by the legislature,
not warden" [p. 626].
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